IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. z-707110 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Jesse Bonza NATI VI DAD

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1880
Jesse Bonza NATI VI DAD

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 27 Novenber 1970, an Exam ner of the United
States Coast @uard at Honolulu, Hawaii, suspended Appellant's
seaman' s docunents for three nonths on nine nonths' probation upon
finding himguilty of m sconduct. The specification found proved
alleges that while serving as steward on board SS AMERI CAN
FORWARDER under authority of the docunent above captioned on or
about 4 July 1970, Appellant deserted the vessel at Manila,
Phi |'i ppi ne | sl ands.

At the hearing, Appellant elected to act as his own counsel.
Appel lant entered a plea of not gquilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence voyage
records of AMERI CAN FORWARDER

I n defense, Appellant offered in evidence his own testinony,
a report of a doctor in Manila that he was fit for duty, a letter
recounting telecommuni cati ons exchanges between the U S. Lines
agent in Manila and AMERI CAN FORWARDER, at Da Nang, R V.N., and a
Public Health Service report of 19 Novenber 1970 nade at Honol ul u.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specification
had been proved. The Exam ner then served a witten order on
Appel | ant suspending all docunents issued to Appellant for a three
nmont hs on ni ne nont hs' probation.

The entire decision was served on 10 Decenber 1970. Appea
was tinely filed on 9 Decenber 1970.

FI NDI NGS OF FACT




From 11 June to 4 July 1970, Appellant was serving as steward
on board SS AMERI CAN FORWARDER and acting under authority of his
docunent .

On 4 July 1970, at Lokanin Pt., P.1., Appellant reported to
the master of the vessel with a request that he be given a
"master's certificate" for nmedical exam nation so that he could go
to Manila and be declared unfit for duty. Appellant's stated pl an
was he could thus be flown to Bangkok at conpany expense to rejoin
t he vessel

Appellant maintains a nmailing address in Quezon City in the
Phi | i ppi nes.

When the nmaster refused to cooperate in this plan, he advised
Appel lant that if he left the ship w thout perm ssion he would do
so in disobedience of the master's orders. Appellant threw down
his [steward' s] keys and left the ship carrying all his personal
effects.

At sonme later tinme on 4 July 1970, AMERI CAN FORWARDER was at
sea [destination not ascertainable fromthe record].

On 8 July 1970, Appellant was found fit for duty by a doctor
in Manila (described by Appellant as the "conpany" doctor). On 14
July 1970 the vessel's agent in Manila communicated to the vessel,
at Da Nang, both directly to the vessel and via the conpany's agent
in Saigon, Appellant's desire to rejoin the vessel. The master
replied that Appellant had no wages due because he was a deserter
and that the wages were payable to a District Court.

Appellant's wife lives in Quezon City.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. Appellant's conditions are nunmerous. They often repeat
each other although urged as separated "points." | shall treat
themin appropriate divisions of the OPI Nl ON bel ow.

APPEARANCE: Klein & Sterling, New York, N.Y., by Ernest Muhler of
Counsel

CPI NI ON
I

When Appellant urges that the burden of proof was on the
| nvestigating Oficer in this case and that "substantial" evidence
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must be the basis for any finding adverse to Appellant (citing

numer ous Federal court decisions), | cannot but agree. When
Appel | ant speaks in terns of "preponderance of the evidence" as an
essential test | cannot agree. The word "preponderance," both
etynologically and legally, deals with weight. It is the function

of an exam ner to assign "weight" to the evidence before him |
have said on several occasions that when an exam ner has assi gned
"weight" to evidence, | wll not disturb his findings if the
evidence on which he relied for his findings is substantial ("nore
than a scintilla") and of a reliable and probative nature.

Since | have delegated to exam ners the power to make initial
decisions on the record, it follows that ny review of the record
must not be a "hearing de novo." If the evidence on which an
examner relies is of the proper quality and quantity in and of
itself, it would be arbitrary and capricious for ne not to accept
his findings unless the evidence on the whole record was so
conpelling as to command a different finding by a reasonable
person, in which case, obviously, the substantiality, reliability,
and probative value of the evidence initially accepted as the basis
of findings woul d have been so conpl etely underm ned and destroyed
as to render the examner's findings arbitrary and capricious. The
mere word "preponderance” has no place in these proceedi ngs.

Appel l ant cites several cases in support of his proposition
that when two findings can be arrived at the finding must be
agai nst the one who carries the burden of proof. The principle of
the decisions on which he relies cannot be contested. But the
principle of decision in the cases he cites has no application
her e.

It is undoubtedly true, as the Appellant's cited decisions
hold, that if two opposed concl usions can reasonably be inferred
fromthe evidence presented by a plaintiff in a civil court action
j udgnment nust be for the defendant. This is not the case we have
here. On the evidence adduced by the bearer of the burden of proof
in this case there are no two opposed conclusions that can
reasonably be inferred. The official log entry, as prim facie
evidence of the facts recited therein, can lead to only one
reasonabl e concl usion, that Appellant desert ed.

Appel  ant' s argunent seens to be based on the unspoken theory
of an instruction frequently asked for in a crimnal trial, after
the whole case is in: "If you find the evidence equally consi stent
wi th defendant's innocence as with his guilt, you nust acquit." It
must be understood that the word "credible" is inplicit wth
respect to "evidence" in such a situation. Al t hough crimna
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procedure rules do not control in these adm nistrative proceedi ngs,
| would agree that if an exam ner found that on all the credible
evidence in the case either of two inferences were supportable the
i nference favorable to the person charged should be the one found.

We are not dealing here with inferences, however, and we are
not dealing with a case in which opposing evidence can
si mul taneously be accepted as true. One either believes the |og
entry, which is prima facie evidence of the facts in itself (46 CFR
137.20-107), or one believes the evidence adduced by Appellant.
They cannot both be believed so as to permt conflicting inferences
of equal validity such as to be resolved in favor of Appellant.

The Exam ner accepted the log entry and did not accept
Appel l ant's evidence as persuasive. The evidence accepted by the
Exam ner was substantial evidence of a reliable and probative
nat ure. Some coment on why the Examner's rejection of
Appel l ant's evidence was emnently correct will be offered bel ow,
al though comment is not necessary, when | discuss the nature of the
evidence offered by Appellant at hearing and the material that
Appel lant has offered to i nduce a reopening of the hearing for the
i ntroduction of nore evidence. Nonetheless, it nust be noted here,
that the record establishes that Appellant's wife lives in Quezon
City, a place where a doctor, to whom Appellant resorted on 19 July
1970, had an office. This fact, if nore were needed to support it,
broods over the reliability of the master's report of Appellant's
pl an.

Several of Appellant's "points" may be grouped together here
for purposes of rational discussion of the questions posed.

The Exam ner did not err in failing to advise Appellant of the
seriousness of his offense. He advised Appellant that his seaman's
papers could be revoked, the nost serious consequence possible, if
the charge were to be found proved. Appellant nmakes the appell ate
assertion, item 2 in his original notice of appeal, that he was
"under the inpression that the worst possible consequence of the

hearing would be a “failure to join the vessel'; since his
communi cations to the vessel after July 4, 1970, showed that he
wanted to return to the ship." It is not consistent wth

Appel l ant' s asserted i gnorance of the seriousness of "desertion" as
an offense, that one also is asked to believe that Appellant was so
acutely aware of the distinction between "failure to join" and
"desertion,"” that he thought that at the hearing under R S. 4450
only "failure to join" could be found. The evidence here anply
supports a finding that Appellant |eft the vessel with the intent
not to return to it, if at all, until the vessel was at a port
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anot her country. A departure froma ship without authority with no
intention to return to it before it sails fromthe port at which
t he departure of the seaman fromthe ship takes place is desertion.
(see Decision on Appeal No. 1642).

Appel  ant urges that his ignorance of the seriousness of the
charge rendered his waiver of right to counsel or "right" to
transfer of the hearing to Portsnmouth, Va., ineffective. As | have
menti oned above, the Exam ner explained to Appellant that his
docunent could be revoked. Despite this notice (also given by the
| nvestigating Oficer at the tine of service of charges), Appellant
freely decided to proceed without counsel. O course, Appellant
had no "right" to a change of venue. He did not request one, and
the Exam ner had no duty to inform himthat he had the right to
move for a change of venue.

Appel | ant al so asserts that the Examner erred in not advising
hi m that he had the right to subpoena records from the shipping
conpany. It is true that the Examner's advice was only as to
Appellant's right to subpoenas for wtnesses and not about
subpoenas for records. No error is perceived here, especially
since there is no offer of proof, even on appeal, of a conpany or
ship's record which would have been rel evant. However al t hough
Appel | ant al so conplains that he was not advised that his claimof
injury would have to be corroborated by records, the fact is that
Appel lant's Exhibit A is precisely a nedical record, offered to
corroborate his claimto have suffered an injury. Unfortunately,
it declared Appellant fit for duty on exam nation on 8 July 1970.

Y

It is asserted that the Examner's order is too severe, even
if Appellant in fact deserted. The Table of Average Orders (46 CFR
137. 20-165) pl aces desertion in a foreign port in "Goup D." The
entry in the colum for "first offense” Ilists an outright
suspensi on of six nonths as appropriate. Even though the Exam ner
properly considered Appellant's prior clear record in arriving at
his order, it can be seen that a suspension of three nonths placed
entirely on probation is extrenely |enient.

Vv

In Appellant's initial statement of grounds for appeal in his
undated notice received on 9 Decenber 1970 he declared that his
case should be reopened so that he could produce evidence of
exam nation and treatnment by another doctor, nanmed Pardo,
practicing in Manila and Quezon City. Attached to Appellant's
final brief is a copy of a "Medical Certificate" fromthat doctor.
The nedical certificate is dated "July 19, 1970." A nedi cal
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certificate thus dated cannot be considered "new y" discovered
evidence relative to a hearing held on 27 Novenber 1970 such as to
warrant an order to reopen.

O sone significance in consideration of his "certificate,"
whi ch declared on 19 July 1970 that "he [Appellant] is not fit for
duty, "is that it was issued four days |l ater Appellant |earned that
the master of AMERI CAN FORWARDER refused to have him back aboard
because he was a deserter and five days after Appellant had
volunteered to the vessel's agent in Manila that he was willing to
rejoin the vessel. No further comment is needed on this offer of
pr oof .

\

One point raised by Appellant in his original notice gives ne
pause. In the docunent, received by the Coast Guard on 9 Decenber
1970, he conplains that the Examner erred in entering his order of
27 Novenber 1970 by not making "specific findings and concl usi ons
in connection with his final decision...". Appel I ant  further
decl ares, "the person charged was only served with a copy of the
said final decision and has no know edge of any findings or
conclusions in this case.”

In ny prelimnary remarks | noted that the Exam ner had, on 27
Novenber 1970, stated that he found the specification and charge
proved and had delivered the witten order of suspension on
probation to Appellant. The Exam ner orally stated and the order
itself recited that Appellant's thirty days for filling notice of
appeal began that date. Wile the Exam ner's conpl ete deci sion was
not issued to until 7 Decenber 1970 (with notation that it could be
served on Appellant by "registered mail" at an address in Quezon
Cty, P.1.) it appears that this decision was served on Appel |l ant
in Honolulu on 10 Decenber 1970.

When Appellant's attorneys in New York filed the notice of
appeal received on 9 Decenber 1970 (and I will not specul ate on how
the attorneys in New York could file a four page notice of appeal
with ten assignnents of error when Appellant was still in Honolulu
on 10 Decenber 1970), it is apparent that the full decision was not
avail able either to Appellant or his retained counsel at the tine
the notice of appeal was filed. | admt that | can understand
that feelings of counsel, faced with the need to file a notice of
appeal within a statutorily prescribed limt of thirty days but
handi capped by not having at hand the full decision so as to know
all details of what they were appealing from 46 CFR 137.20-175(b)
and 46 CFR 137.30-1(a) authorize the procedure followed in this
case.



| find no prejudice to Appellant in this case because:

(1) he did not need to have in hand the full decision in
order to file notice of appeal (as he, in fact, did in
tinmely fashion), and

(2) he had the full decision in hand for three nonths before
he was required to perfect his appeal.

| note that both the specification and the finding of the
Exam ner speak of a desertion at Manila. The evidence shows that
the desertion occurred at "Lokanin Pt., P.1." and that the vessel
was at sea, destination unstated, when the record of the desertion
was nmade by the nmaster. There is nothing in the record to suggest
that official notice was taken that Lokanin Pt. is enconpassed
wi thin the geographical concept of "Manila." In fact, the evidence
shows that Appellant wi shed "to go to Manila."

The evidence tended to prove that the desertion occurred at
Lokanin Pt. and there is no evidence tending to prove that
Appel  ant |eft the vessel at one place but forrmulated his intention
not to return at another place, Mnila. | will not bother to
resort to official notice to correct an apparent discrepancy. The
exact geographical description of the place where a desertion
occurred is not of the essence if an issue is not made of it. No
correction of the findings is necessary.

CONCLUSI ON

| conclude that the charge and specification were proved by
the required quality and quantity of evidence, that no infringenent
of any right of Appellant occurred in the case, and that no reason
for any further proceedings, such as reopening the hearing, has
been of f er ed.

ORDER

The order of the Exam ner dated at Honolulu, Hawaii on 7
Decenber 1970, is AFFI RvVED

T. R Sargent
Vice Admral, U S. Coast Guard
Acti ng Commandant

Signed at Washington, D.C., this 7th day of June 1972.
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